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STATEMENT OF THE CASE
Nature of the Case
Gary L. Schall appeals from his judgment of conviction for aggravated
driving under the influence. Schall argues the district court erred in denying his
motion to dismiss.

Statement of Facts and Course of Proceedings
The state charged Gary L. Schall with driving under the influence (DUI),
with a felony enhancement for having two prior DUI convictions in the preceding
10 years.

(R., pp. 38-41.) At his preliminary hearing, Schall argued the state

lacked adequate legal basis to bind him over to district court on a felony.
(Prelim. Tr., p. 22, Ls. 17-23.) The magistrate court disagreed. (Prelim. Tr., p.
31, Ls. 11-18.)
At district court, Schall moved to dismiss and to challenge the magistrate
court's finding of probable cause. (R., pp. 49-50.) The district court denied the
motion. (R., pp. 60-69.) Schall then entered a guilty plea, reserving the right to
appeal the district court's decision denying his motion to dismiss. (R., pp. 72,
76.) The district court sentenced Schall to a term of five years with two years
fixed, but suspended the sentence and placed Schall on probation. (R., pp. 8084.) Schall timely appeals. (R., pp. 88-90.)
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ISSUE

Gary L. Schall states the issue on appeal as:
Did the district court err when it denied Mr. Schall's motion to
dismiss because the State failed to establish that Wyoming's DUI
statute, Wyoming Statute Section 31-5-322, substantially conforms
to Idaho's DUI statute, Idaho Code Section 18-8004, at the
preliminary hearing?
(Appellant's brief, p. 4.)
The state rephrases the issue as:
Has Schall failed to show the felony charge against him should have been
dismissed as a matter of law?
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ARGUMENT
Schall Has Failed To Show The Felony Charge Against Him Should Have Been
Dismissed As A Matter Of Law

A.

Introd uction
In Idaho, "It is unlawful for any person who is under the influence of

alcohol, ... or who has an alcohol concentration of 0.08 or higher, ... to drive or
be in actual physical control of a motor vehicle." I.C. § 18-8004(1)(a). Also, "any
person who pleads guilty to or is found guilty of [DUI in Idaho], who previously
has been found guilty of or has pled guilty to two (2) or more rDUls in Idaho], or
any substantially conforming foreign criminal violation ... within ten (10) years ...
shall be guilty of a felony." I.C. § 18-8005(6). In this case, Schall was arrested
for DUI. (PSI, p. 2.) Schall's criminal record showed he had two convictions for
DUI in 2004, including one from Wyoming, thus he was charged with the felony
enhancement under Idaho Code § 18-8005(6). (R., pp. 38-39.)
Schall argues the district court erred as a matter of law in denying his
challenge to the magistrate's determination that a felony enhancement applied
based on Schall's prior DUI conviction in Wyoming. As argued below, Schall's
arguments fail.

B.

Standard Of Review
Generally, in an appeal challenging a magistrate's decision binding over a

defendant, and the district court's denial of dismissal, the appellate court will
apply an abuse of discretion standard. State v. Pole, 139 Idaho 370, 372, 79
P.3d 729, 731 (Ct. App. 2003). The appellate court will affirm the magistrate's
probable cause finding, and thus the district judge's denial of a challenge to that
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finding, "if under any reasonable view of the evidence, including permissible
inferences, it appears likely that an offense occurred and that the accused
committed it." State v. Phelps, 131 Idaho 249, 251, 953 P.2d 999, 1001 (Ct.
App. 1998) (citation omitted).
The focus of Schall's appeal is the state's use of his 2004 Wyoming DUI
conviction

as a "substantially conforming" violation,

enhancement under Idaho Code § 18-8005(6).

supporting a felony

Idaho's DUI statute provides,

"[t]he determination of whether a foreign criminal violation is substantially
conforming is a question of law to be determined by the court."
8005( 10).
review.

I.C. § 18-

In reviewing a question of law, the court on appeal exercises free

Fields v. State, 149 Idaho 399, 400-01, 234 P.3d 723, 724-25 (2010)

(citation omitted).
C.

Schall Cannot Show Error Because Wyoming's DUI Law Substantially
Conforms To Idaho's As A Matter Of Law
As an initial matter, because Schall's issue is purely a legal question, it is

immaterial which party had the burden at the preliminary hearing; the Court here
will exercise free review.

Fields, 149 Idaho at 400-01, 234 P.3d at 724-25.

Thus, Schall's contention that he was erroneously assigned the burden of proof
below is not relevant.

(Appellant's brief, pp. 6-12.)

For the same reason,

Schall's argument that the district court erred in concluding that the magistrate
need not take judiCial notice of the Wyoming DUI statute at the preliminary
hearing is also of no consequence here.

(Appellant's brief, pp. 12-14.)

Alternatively, Schall argues that Wyoming DUI laws do not substantially conform
to Idaho's as required to apply a felony enhancement under Idaho Code § 18-
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8004. (Appellant's brief, pp. 14-20.) This argument fails given controlling case
law.
1.

The Court Of Appeals' Decision In Schmoll Is Controlling

The Idaho Court of Appeals considered the validity of a felony
enhancement based on a prior Montana DUI conviction in State v. Schmoll, 144
Idaho 800, 172 P.3d 555 (Ct. App. 2007).

The Schmoll court noted that, in

determining whether a foreign statute substantially conforms, "the focus of the
comparison should be on the elements of the statutes, and not the specific
conduct giving rise to the prior violation."

~

at 803, 172 P.3d at 558 (citing

former I.C. § 18-8005(8), now I.C. § 18-8005(10)). The Schmoll court directed
attention to comparing the "plain, obvious and rational meaning" of the two
states' statutes.

~

at 803-04, 172 P.3d at 558-59.

The Schmoll court cited provisions in Montana's DUI law, noting that
specific ranges of BAC results establish an inference, a non-inference, and a
rebuttable inference of being under the influence.

~

at 804, 172 P.3d at 559

(citing M.C.A. § 61-8-401 (4)(a), (b), (c)). In contrast, Idaho's DUI law precludes
prosecution where BAC results are less than 0.08 absent evidence of drug
influence.

~

(citing I.C. § 18-8004(2), (3)).

Recognizing that Idaho and

Montana use BAC test results differently, the Schmoll court nonetheless
determined that both states "prohibit the same essential conduct - driving while
under the influence of alcohoL"

~

The Schmoll court concluded that Montana's

and Idaho's DUI statutes "frame their prohibitions using the same language,
requiring substantially conforming elements to be met to sustain a violation."
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~

Mirroring the analysis in Schmoll, although Idaho and Wyoming use BAC
test results differently, both states prohibit driving while under the influence of
alcohol. See Schmoll, 144 Idaho at 804, 172 P.3d at 559. Where Montana law
provides an inference that one is not under the influence where BAC results are
0.04% or less (M.C.A. § 61-8-401 (4)(a)), Wyoming law provides a presumption
that one is not under the influence for BAC results of 0.05% or less (Wyo. Stat.
Ann. § 31-5-233(c)(i)). Montana provides no inference for BAC results between
0.04 and 0.08 (M.C.A. § 61-8-401 (4)(b)), and Wyoming provides no presumption
for BAC results between 0.05% and 0.08% (Wyo. Stat. Ann. § 31-5-233(c)(ii)).
And Montana provides a rebuttable inference that one is under the influence for
BAC results of 0.08% or more (M.C.A. § 61-8-401 (4)(c)), where Wyoming allows
the introduction of "other competent evidence bearing upon the question of
whether the person was under the influence of alcohol" (Wyo. Stat. Ann. § 31-5233(d)).
In Schmoll, the court concluded that Montana's DUI law substantially
conformed to Idaho's despite Montana's different use of BAC results. Schmoll,
144 Idaho at 804, 172 P.3d at 559.

Montana's and Wyoming's use of BAC

results in their DUI laws are indistinguishable for purposes of this Court's
analysis. Thus, under Schmoll, this Court must conclude that Wyoming's DUI
law substantially conforms to Idaho's.
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2.

Whether Ignoring The Facts As Dictated By Schmoll, Or Examining
The Facts As Suggested In Schall's Brief, Wyoming's DUI Law
Substantially Conforms To Idaho's

Schall concedes "that the facts of his Wyoming conviction are not relevant
to the statutory comparison." (Appellant's brief, p. 17 n. 6.) Despite this, Schall
proceeds to highlight breath test results from his Wyoming incident, showing
.068 and .066. (Appellant's brief, p. 17 n. 6, citing Prelim. Tr., p. 21, Ls. 8-12,
and Harris Aff. (attached to Appellant's Am. Mot. to Augment), p. 2.) Isolating
this fact, favorable to himself, Schall urges the court to consider Idaho's per se
DUI provision precluding prosecution where BAC results are below 0.08.
(Appellant's brief, pp. 17-20); see I.C. § 18-8004(2). Under that provision, Schall
argues, he would not have been prosecuted in Idaho for the incident in
Wyoming. (Appellant's brief, p. 17.) Schall essentially asks the Court to adopt
California's standard of law, discussed in Schmoll, in which another state's
conviction is recognized only if the conduct that violated the other state's statute
also violates California's statute.

Schmoll, 144 Idaho at 804-05, 172 P.3d at

559-60 (citing People v. Crane, 142 Cal.App.4th 425,48 Cal. Rptr.3d 334, 336-37
(2006)).

The Schmoll court explicitly rejected the attempt to apply California'S

standard of law. lQ."
Moreover, Schall's argument illustrates why the Court must limit its
analysis to comparing legal elements, and ignore any case-specific facts, as held
in Schmoll. Schall cites the facts of his Wyoming case to argue that Idaho's per
se provision would have precluded his prosecution in Idaho. (Appellant's brief, p.
17.)

Schall then concludes that Wyoming DUI law does not substantially

conform to Idaho's. (Id.) But under Schall's proposed rule, no prior Wyoming

7

conviction would apply toward a felony enhancement. This would be true even if
breath test results from a prior Wyoming conviction were well above .08.

To

accept Schall's argument would be to abandon Idaho's law-based analysis for
the fact-based analysis already rejected in Schmoll. Ignoring the facts, Idaho's
and Wyoming's DUllaws are substantially conforming.
Even if the Court were to consider the facts from Schall's Wyoming
incident, those facts (as a whole, rather than just those favorable to Schall)
would not preclude prosecution under Idaho law.

See I.C. § 18-8004(2).

Schall's Wyoming conviction, on which his enhancement here is based, was on a
guilty plea to "Driving With a BAC of .08% or higher; or Driving While Under the
Influence." (R., p. 65.) Also, as the district judge pointed out, the affidavit of
Wyoming officer Harris indicates that Schall had breath test results of .096 and
.100, before the .068 and .066 results. (Harris Aff., p. 2.) These facts support
the applicability of a prior conviction toward a felony enhancement here.
In light of the foregoing arguments, Schall fails to show that Wyoming's
DUI law does not substantially conform with Idaho's.

Schall's Wyoming DUI

conviction was a proper basis for the felony enhancement, thus Schall's appeal
must be denied.
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CONCLUSION
The state respectfully requests that the Court affirm the district court's
decision.
DATED this 3rd day of April, 2013.

~

Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 3rd day of April, 2013, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
SHAWN F. WILKERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the
Idaho Supreme Court Clerk's office.

~~

Deputy Attorney General

DJH/pm
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